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PETITION/DECLARATION TO REVIVE THE APPLICATION DUE TO UNAVOIDABLE 
DELAY, OR, IN THE ALTERNATE, PETITION TO REVIVE THE APPLICATION DUE TO 

UNINTENTIONAL DELAY 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, VA 22313-1450 



On May 12, 2005 Applicant filed a Petition to Withdraw the Holding of Abandonment 
for failure to respond to an office action. Applicant still awaits a decision on that petition. As a 
precautionary measure, in the event that petition is denied, it is requested that the Application be 
revived as the failure to respond to the office action was unavoidable, or, in the alternative, 
unintentional. 

As is noted in the Petition to Withdraw the Holding of Abandonment, I left my former 
firm in May of 2003. 

On May 23, 2003, my former firm filed a withdrawal and identified the correspondence 
address for this case as 
P.O. Box 1319 
Salt Lake City, UT84110 



Dear Sir: 
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(Exhibit A). This was and remains my mailing address since May 1, 2003. 

Shortly thereafter, I filed a change of address providing the same correspondence address 
with the Electronic Business Center. Included in that filing was the above-referenced case. 
(Exhibit B). 1 

On or about July 23, 2003, 1 called the Examiner to discuss the case. At that time It was 
learned that there was an outstanding restriction requirement. I explained that it had not been 
received and the Examiner then sent me the restriction requirement via facsimile. 

A response to the restriction requirement was filed on August 5, 2003, including my 
updated address. 

Unbeknowst to me, on October 6, 2003, an office action was mailed. The office action 
was mailed to 5882 South 900 East, Suite 300, Murray, Utah, an old address of my former firm 
for which mail is no longer forwarded. By this time, the Patent and Trademark Office had been 
notified at least three times of my new address. 

In July of 2004, 1 called the Examiner to determine when we would be receiving a first 
action on the merits. The Examiner indicated that an office action had been sent in October 2003 
and that a notice of abandonment would be sent soon. I explained that we had never received the 
office action and indicated that I would send him documentation to that effect. He indicated that 
he would consider my documentation and get back to me. 

The following day I sent the Examiner a letter, along with documentation showing that 
the office action had not been received. I requested a copy of the October 2003 Office Action 
and that the mailing date be reset. (Exhibit C). 



1 I have been informed by the Electronic Business Center that implementation of my 
filing with EBC was delayed because my former firm had inadvertently removed me as an 
attorney of record by the manner in which they filed their withdrawal. However, for this to be 
the case, the withdrawal of my former firm must have been processed by early July 2003. Thus, 
the correspondence address by July 2003 should have been my current post office box. 
Furthermore, my former firm filed a second withdrawal in November 2003 again providing my 
address as the correspondence address for the case, and the notice of abandonment was still sent 
to the old address nine months later. 
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When no response was received for more than a month, I filed a Status Inquiry on August 
20,2004. (Exhibit D). 

When no response was received to the Status Inquiry by early 2005, 1 began calling the 
Examiner without success. Finally, Applicant's counsel called the general help desk in early 
May 2005 and learned that the Application had been declared abandoned. I immediately sent a 
follow-up letter to the Examiner. (Exhibit E). 

A few days later, I learned that the Examiner had left the Patent and Trademark Office 
during 2004. For some reason, his telephone had not been turned off. I then promptly filed the 
Petition to Withdraw the Holding of Abandonment. 

Though I requested a copy of the office action at that time, it was not provided. I have 
made several subsequent requests and did not receive a copy. I was finally able to locate the 
office action on PAIR (the file was originally in paper and was recently uploaded). 

In that no response to the Petition to Withdraw the Holding of Abandonment has been 
received, and to avoid any further delay in issuance of the case, Applicant files the present 
petition as a precaution. In the event that the Petition to Withdraw the Holding of 
Abandonment is denied, Applicant hereby submits this petition to revive the case alternately on 
the basis that the failure to response to the October 2003 Office Action was unavoidable (37 CFR 
1.137(a)), or that the failure to respond to the October 2003 Office Action was unintentional (37 
CFR 1.137(b)). 

Applicant submits that the failure to respond was unavoidable because the Patent and 
Trademark Office sent the office action to an old address at which neither my firm nor my former 
firm still had an office. By the time the office action was sent, the Patent and Trademark Office 
had been notified at least three times of my current address. 

The subsequent delay has been unavoidable, as I did not receive the notice of 
abandonment and took repeated actions to check on the status of the case. Furthermore, I made 
repeated unsuccessful attempts to obtain a copy of the October 2003 office action upon learning 
of the abandoned status of the application. 
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To the extent that such circumstances may not be deemed unavoidable, it is requested that 
they be considered unintentional. Either way, enclosed is a response to the Office Action which 
should place all claims in condition for allowance. 

I hereby declare that all statements made herein of my own knowledge are true and that 
all statements made on information and belief are believed to be true; and further that these 
statements were made with the knowledge that willful false statements and the like so made are 
punishable by fine or imprisonment, or both, under Section 1001 of Title 18 of the United States 
Code and that such willful false statements may jeopardize the validity of the application or any 
patent issued thereon. 

It is requested that the Commissioner charge the appropriate petition fee to account No. 
502720. . 

A 

DATED this day of January, 2006. 




Attorney for Applicant 
Registration No. 37,774 
8 East Broadway, Suite 550 
P. O. Box 1319 
Salt Lake City, Utah 841 10 
(801) 533-0320 telephone 
(801) 533-0323 facsimile 
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